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Court of Appeals of the District of Columbia. 


No. 3872. 

Nash Rockwood et al., Appellants, 

vs. 

Thomas W. Miller, &c., et al. 


« Supreme Court of the District of Columbia. 

In Equity. 

No. 39898. 

Nash Rockwood and Charles T. Lark, Trading as Rockwood & 

Lark, Plaintiffs, 

vs. 

Thomas AY. Miller, as Alien Property Custodian, and Fr\nk 
AY hits, as Treasurer of the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

lumbia TwM;' T- 11,0 Su P rcm . c ^urt of the District of Co- 
lumbia, at the City of AY ashington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above entitled cause, to wit: 1 eaings 
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1 Bill 

Filed March 11, 1022. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39898. 

Nash Rockwood and Charles T. Lark, Trading as Rockwood & 

Lark, Plaintiffs, 

vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

To the Honorable Judges of the Supreme Court of the District of 

Columbia: 

Nash Rockwood and Charles T. Lark, trading as Rockwood & Lark, 
are citizens and residents of the United States of America and of the 
City and State of New York, bring this bill against the defendants, 
and allege as follows: 

1. On information and belief plaintiffs allege that Thomas W. 
Miller is now duly qualified and acting as Alien Property Custodian, 
pursuant to the provisions of an Act of Congress known as the “Trad¬ 
ing with the Enemy Act,” approved April 0, 1917, and amendments 
thereto. 

2. That Frank White is now duly qualified and acting as Treas¬ 
urer of the United States under the laws of the United States provid¬ 
ing for said office. 

3. That this suit arises under the laws of the United States and that 
this Court has jurisdiction hereof under the said laws and particu¬ 
larly under said act of Congress approved April 6. 1917, known as 

“Trading with the Enemy Act" and subsequent amendments 

2 thereto, particularly an amendment approved June 5, 1920. 

4. Plaintiffs further show that prior to the declaration of 
war on the part of the United States against the Imperial Govern¬ 
ment of Germany, to wit, November 16, 1914. plaintiffs were em¬ 
ployed and retained by one, Gebruder Stollwcrck Aktiengesellschaft, 
to appear for and represent said Gebruder Stollwerck Aktiengesell¬ 
schaft in the matter of a suit against said Gebruder Stollwerck Aktien¬ 
gesellschaft pending in the United States District Court for the South¬ 
ern District of New York, towhieh suit Elizabeth A. Cuppvwas plain¬ 
tiff and in which action said plaintiff sued to recover from said defend¬ 
ant, said Gebruder Stollwerck Aktiengesellschaft, on an alleged an¬ 
nuity contract the sum of Five Thousand ($5,000.00) Dollars per 
year for the life of said plaintiff, and thereafter at the rate of Two 
Thousand ($2,000.00) Dollars per year during the life of said plain¬ 
tiffs husband or mother whoever should survive said plaintiff; that 
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\ n S i a ^m^ te ’i^ 0vem ^ er 191 continuous thereafter until Octo¬ 
ber 1, 191/, the plaintiffs in this bill performed the following valua- 

schaf ei * V1CeS ° n ^ 1G sa * ( * Gebruder Stollwerck Aktiengesell- 

Exhaustive examination of testimony produced upon, and records 
of preuous trials in which said plaintiff had been involved with said 
defendant, and also the testimony produced upon, and the record of 
the case of Stollwerck against Stollwerck, said actions involving issues 
relating to this action and particularly the said prior actions of Cuppv 
\. otoilwerek; examination of numerous contracts and memoranda 
o entered into from time to time relating to the interests of 

° said Cuppy and of said Stollwerck, which contracts and memo¬ 

randa had been modified and amended by letters and other 
agreements; careful examination of voluminous correspondence 
bearing on the issues involved; exhaustive examination of the law 
relating to the many intricate points entering into the issues, said ex¬ 
aminations of records and of law requiring a great many days’ time- 
complete preparation for trial; numerous and lengthy consultations 
\uth other attorneys interested in the issues involved; conferences 
concerning the position of the action upon the court calendar; ex¬ 
tended services in connection with various motions; services in prepa¬ 
ration of interrogatories to be sent to Mr. Stollwerck in Germanv 
said interrogatories to be used in the event of its being impossible 
to adjourn the trial of said action by reason of the World War. 

5. That immediately after the declaration of war by the United 
states Government upon the Imperial Government of Germany all of 
the property and assets of said Gebruder Stollwerck Aktien< r esell- 
schaft were sequestrated and taken possession of by the then*Alien 
I roperty Custodian of the United States, which possession was suc¬ 
ceeded to by the defendant, Thomas W. Miller, herein upon his ac¬ 
cession to the office of said Alien Property Custodian, which said pos¬ 
session was continued from said date until now, during which time 
the said Gebmder Stollwerck Aktiengesellschaft was without power or 
control over said property and assets, and likewise your plaintiffs 
herein were unable to reach said property or assets or to collect the 
sum due them by process against said Gebruder Stollwerck Aktien¬ 
gesellschaft, said Gebruder Stollwerck Aktiengesellschaft hav- 
4 ing during the said war between the United States Govern¬ 
ment and the Imperial Government of Germanv been absent 
from the territory of the United States and beyond the reach of the 
processes of the Courts of the United States, and also dispossessed of 
all of his property and assets in the United States from which the 
claims of your plaintiffs might have been paid and satisfied. 

6. That during the month of August 1921 your plaintiffs filed 
their claim for their services herein mentioned with the Alien Prop- 
erty Custodian of the L nited States and demanded payment by him 
from the assets of Gebruder Stollwerck Aktiengesellschaft of the sum 
of $7,500.00 to cover the services herein set out and duly prosecute 
said claim by the filing of proofs in support of it, said proof consisting 
of affidavits of reputable counsel as to the reasonableness of the claim, 
copies of which affidavits are hereto attached and asked to be taken 
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and considered in support of it; that your plaintiffs further submit in 
due form proof of said claim on their own behalf and it also have 
their agent and attorney personally represent them in the prosecution 
of said claim, hut are now legally advised that it is beyond the power 
of the Alien Property Custodian, the Attorney General or the Presi¬ 
dent of the I nited States to allow and pay said claim without first 
having the authority and warrant of this Honorable Court. 

*• 1 b‘*t \our plaintiffs are interested in the assets and property of 
said Gebruder Stollwerek Aktiengesellschaft, held by the Alien Prop- 
city Custodian, Thomas \\ . Miller, or by the Treasurer of the United 
States, said Frank White, and are equitably entitled to be 
° paid from said funds their said claim of $7,500.00 upon satis- 
v this Honorable Court upon the justness and reasonable¬ 
ness of said claim, but are legally advised that mine said payment 
cannot be paid, except under an order, decree or judgment to be en¬ 
tered in this court having jurisdiction hereof. 

therefore, the plaintiffs pray, 

First. That in accordance with the equity rules the Court may 
grant unto the plaintiffs a writ of subpoena, to be directed to the said 
defendants thereby commanding them at a certain time and under a 
ceitain penalty therein to be limited, personally to appear before this 
honorable Court and then and there full, true,‘direct and perfect an¬ 
swer (but not under oath, answer under oath being hereby waived) 
make to all and singular the premises; 

Second. That upon due hearing of the facts of this cause and estab¬ 
lishment of the claim by the plaintiffs the Court may enter an order 
or decree directing payment to the plaintiffs or their counsel of record 

the sum of $<, 000.00 for services and disbursements rendered and in¬ 
curred as herein set out. 

Third That the Court may grant such other and further relief as 
it may deem proper. 

R. II. McNEILL, 

Attorney for Plaintiffs. 

Suite 1023-4 Woodward Bldg., Washington, D. C. 

United States of America, 

City ami County of New York, ss: 

I do solemnly swear that 1 am one of the plaintiffs herein - that I 
have read the above bill of complaint and know the contents 
o thereot and that the statements therein made as upon per- 
.. sonal knowfedge are true; that statements made upon informa¬ 
tion and belief I verily believe to be true. 

NASH ROCKWOOD. 

Subscribed and sworn to before me this 7th day of March, 1922. 

CHARLOTTE EPSTEIN, 

Notary Public, #88, New York County. 
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State of Connecticut, 

City of Stamford, 

County of Fairfield, ss: 

Before me personally appeared Homer S. Cummings, who beinc 
sworn deposes and says: b 

That in November, 1914 he was Counsel for Gebruder Stollwerck 
Aktiengesellschaft and that as such and bv authority of the said 
Gebruder Stollwerck Aktiengesellschaft he did engage the firm of 
Kockwood1 <y Lark as counsel for said Gebruder Stollwerck Aktien- 
gese lschaft in the case of Elizabeth A. Cuppy, Plaintiff vs. Gebruder 
Stollwerck Aktiengesellschaft in the case of Elizabeth A. Cuppy 
for the Southern District of New York; and that he has examined a 
biff for professional services rendered by said Kockwood & Lark, copy 
of which is hereto attached, and that the same is true and correct and 

that he believes the sum of $7,500 for said services is fair and reason¬ 
able. 

Affiant says that he lias been a practicing lawyer for at least 28 
}ears and behe\es that above statement upon his experience as such 

HOMER S. CUMMINGS. 


Sworn to before me this 3rd day of March, 1922. 

v RAYMOND E. HACKER, 

Notary Public. 

7 State of New York, 

City of New York, ss: 

Before me personally appeared E. H. Boles, who being duly sworn 
deposes and says that he is a member of the bar of the Citv and State 
of New York and of the Commonwealth of Pennsylvania and has 
been such for over 16 years; that during his practice he has had the 
handling of many large legal matters and that he knows the members 
of the firm of Rockwood & Lark and that said firm has shown 
to affiant a bill for services rendered against Gebruder Stollwerck 
Aktiengesellschaft in the case of Elizabeth A. Cuppy, Plaintiff vs 
Gebruder Stollwerck Aktiengesellschaft, Defendant; in the U. S 
District Court in the Southern District of New York, and this affiant 
states that in his opinion, based upon his practice and experience that 

L'-rtn { °l * ervic f rendered by Kockwood & Lark in the said case of 
$/,oUU is fair and reasonable, copy of said bill is attached. 

E. H. BOLES. 

Sworn to before me this 6th day of March, 1922 
[seal.] ROLAND A. HAAG, 

Notary Public, Kings Co., No. 63. 


Kings Co. Register's No. 2055. 
Certificate filed in N. Y. Co., No. 90. 

N. Y. Co. Register’s No. 2064. 

My commission expires March 30, 1922. 
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8 State of New York, 

City of New York, ss: 

Before me personally appeared C. A. A\ inter, who being dulv sworn 
deposes and says that he is a member of tlie bar of the City and State 
of New 5 01 k and has been such lor *20 years; that during his practice 
he has had the handling of many large legal matters and that he 
knows the members of the firm of I lock wood & Lark, and that said 
linn has shown to affiant a bill for services rendered against Gebruder 
Stollwerck Aktiengesellschaft in the case of Elizabeth A. Cuppy, 
Plaintiff*, vs. Gebruder Stollwerck Aktiengesellschaft, Defendant, in 
the L. S. District Court in the Southern District of New York, and 
this affiant states that in his opinion, based upon his practice and ex¬ 
perience, that the bill for services rendered by Roekwood & Lark, in 
the said case of $7,500 is fair and reasonable, copy of said bill at¬ 
tached. 

CHARLES A. WINTER. 

Sworn to before me this 2nd dav of March. 1022. 

CHA R LOTTE EPSTEIN, 

Notary Public, #88, New York County. 


0 


Gebruder Stollwerck Aktiengesellschaft to Roekwood & Lark, 
Counsellors at Law, 527 Fifth Avennue, New York’ 
Dr. 


To Professional Services as counsel extending from November 
16th, 1014 to October 1st, 1017, in connection with the investigation 
and preparation for trial of the above action, brought in the United 
States District Court for the Southern District of New York hv Eliza¬ 
beth A. Cuppy, plaintiff, against Gebruder Stollwerck Aktiengesell¬ 
schaft, defendant, to recover from said defendant on an alleged an¬ 
nuity contract at the rate of $5,000 per year for the term of plaintiff’s 
life, and thereafter at the rate of $2,000 per year during the life of 
plaintiff’s husband or mother, whoever should survive plaintiff, in¬ 
cluding: Exhaustive examination of testimony produced upon, and 
records of previous trials in which said plaintiff* had been involved 
with said defendant, and also the testimony produced upon, and the 
record of the case of Stollwerck against Stollwerck. said actions in¬ 
volving issues relating to this action and particularly the said prior 
actions of Cuppy v. Stollwerck; examinations of numerous contracts 
and memoranda entered into from time to time relating to the inter¬ 
ests of said Cuppy and of said Stollwerck, which contracts and memo¬ 
randa had been modified and amended by letters and other agree¬ 
ments; careful examination of voluminous correspondence bearing 
on the issues involved; exhaustive examination of the law relating to 
the many intricate points entering into the issues, said exami- 
10 nations of records and of law’ requiring a great many days of 
time; complete preparation for trial; numerous and lengthy 
consultations with other attorneys interested in the issues involved; 
conferences concerning the position of the action upon the court 
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calendar; extended services in connection with various motions; serv¬ 
ices in preparation of interrogatories to be sent to Mr. Stollwerck in 
Germany, said interrogatories to be used in the event of its bein«- im¬ 
possible to adjourn the trial of said action by reason of the World 

" ar ’T; 0111 '/®® for a11 of above services, including retainers and neces¬ 
sary office disbursements, $7,500.00. 

Motion to Dismiss. 

Filed March 22, 1922. 


Now come the defendants, Thomas W. Miller, as Alien Property 
Custodian, and I' rank M bite, as Treasurer of the United States bv 
their attorney, Peyton Gordon, Esquire, United States Attorney in 
and for the District ol Columbia, separately and severally moving to 
dismiss the bill of complaint, and as grounds for the said motion as- 
sign the following: 

(1) That the claim upon which the plaintiffs are endeavoring to 
recover in this suit does not constitute a debt within the purview and 
meaning of the definition of that word as used in the Trading with 
the Enemy Act as amended; 

11 .S 2 \ That lhe I? lain tiffs have not stated facts sufficient to en- 

■li title them to equitable relief under Section 0 of the Trading 
with the Enemy Act as amended. 

PEYTON GORDON, 

Attorney of the United States in 
and for the District of Columbia. 

Memorandum of Court. 

Filed May 18, 1922. 


'I his is a suit brought by plaintiffs, as attorneys at law, to recover 
die sum of $(,.>00 claimed to be due for professional services rendered 
Gebruder Stollwerck Aktiengesellschaft; and which amount al¬ 
though without any specific agreement in respect thereof, is claimed 
by plaintiffs to be the reasonable value of the services so rendered 
It appeal* that subsequent to April 0, 1917, all of the property and 
assets of said Gebruder Stollwerck Aktiengesellschaft in the United 

States were seized and taken into the possession of the Alien Property 
Custodian. F * r 

The defendants have filed motion to dismiss, based upon the 
grounds: 1 

(1) That the claim sued on does not constitute a debt within the 
purview and meaning of that word as used in the Trading with the 
Enemy Act, as amended. 

a, I hat n ? case is stated for ecpiitable relief under Section 9 of 
the I rading with the Enemy Act, as amended. 
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boon orally argued and submitted, .and the court has 
carefully considered the arguments and the authorities cited on behalf 
of the contending parties, and is of opinion that the motion to dismiss 
should be sustained. 

12 Appropriate order to that effect may be prepared by counsel, 
and submitted, upon notice. 


May 18, 1922. 


A. A. HOEHLING, 

Justice . 


Final Decree. 


Filed June 1, 1922. 

******* 

Lpon consideration of the bill of complaint filed herein, together 
\wth the motion to dismiss the same filed by the defendants, and upon 
the arguments and briefs of counsel for all parties, and plaintiffs hav¬ 
ing elected in open Court to stand upon their bill of complaint it is 
by the Court this 1st day of June, 1922, ’ 

Adjudged, ordered and decreed that the bill of complaint be and 

the same is hereby dismissed with costs to be taxed against the plain¬ 
tiffs. 1 

A. A. HOEHLING, 

J ust ice. 

from the foregoing decree plaintiffs in open court noted an appeal 
to the Court of Appeals of the District of Columbia, and the amount 

of the bond for costs is fixed at $100.00 or in lieu thereof a ca«h de¬ 
posit of $50.00. 

A. A. HOEHLING, 

Justice. 

Memorandum. 


June 30, 1922.—Bond on appeal approved and filed. 
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A ssign m c n t of Erro rs. 


Filed July 19, 1922. 


* * * * 


* * * 


The plaintiffs assign the following as errors committed by the Court 
in the above entitled cause: 

The Trial Court erred as follows: 

1. In holding that the Dill of Complaint filed by plaintiffs did not 
state a proper cause of action requiring Answer and a trial on the 
merits of the allegations therein contained. 

i goo In signing a decree ^missing said Rill under date of June 1 


R, h. McNeill, 

Attorney for Plaintiffs. 
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Order for Transcript. 
Filed July 19, 1922. 


AppL e is C t h r o k folloling! Ude ^ thC reC ° rd ° n appeal ,0 the Court ° f 

1. The Bill of Comp.aint filed Mch. 11, 1922 
z. Motion to dismiss Bill filed Mch. 22, 1922. 
o. Decree of Court dismissing Bill entered June 1, 1922 
4. Memorandum of bond filed on appeal 
0 . Assignment of errors. 

R. II. McNEILL, 
Attorney for Plaintiffs. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 13 
both inclusive, to be a true and correct transcript of the record ac- 
cordmg to directions of counsel herein filed, copy of which is made 
part °i this transcript, in cause No. 39898 in Equity, wherein Nash 
Hock wood and Charles T. Lark, trading as Rockwood & Lark arc 
Plaintiffs and Thomas W. Miller, as Alien Property Custodian ’ and 
Frank White, as Treasurer of the United States, are Defendants^“£ 
the same remains upon the files and of record in said Court. ’ 

sea I i n of e said°Co„r't he a r *^’ “.feunto subscribe my name and affix the 
14th da^of August! 1922 y “ said District, this 

[Seal of the Supreme Court of the District of Columbia.] 


K. M. H./E. W. 


MORGAN II. BEACH, 

Clerk. 


^a^l^P^lHnte^i^homas'w ^Mffier &c' 
Henry W.Hodg^lerk’. ° f C °’ Umbm ' Filed Se P- 8 < 1922.’ 


(7427) 
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OF THE DISTBICT OF COLUMBIA 


Cle*k. 


October Term, 1922. 
No. 3872. 


■ * * - 

Nash Rock wood and Charles T. Lark, Trading as 
Rockwood & Lark, Appellants , 


Thomas W. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer of the United States. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLANT 


Robert H. MoNeill, 
Attorney for Appellant . 




> V. 





October Term, 1922. 
No. 3872. 


Nash Rockwood and Charles T. Lark, Trading as 
Rockwood & Lark, Appellants , 

vs. 

Thomas \\. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer of "the United 
States, Appellees. 


BRIEF ON BEHALF OF ROCKWOOD AND 
LARK, APPELLANTS. 


THE FACTS 

THERE IS NO DISAGREEMENT IN THIS CASE 
BETWEEN THE APPELLANTS AND APPEL¬ 
LEES AS TO THE FACTS. 

Stated briefly, the facts are: That on March 11, 
1922, the appellants filed their bill in equity in the 
Supreme Court of the District of Columbia against 
the defendant in which they set up that GEBRUDER 
STOLLWERCK AKTIENGESELLSCHAFT was in¬ 
debted to them for professional services rendered 
from November 16, 1914, to October 1, 1917, of the 
reasonable value of Seven thousand, five hundred Dol¬ 
lars ($7,500); that appellants were duly employed to 









render such services by said GEBRUDER STOLL- 
WERCK AKT1ENGESELLSCHAFT; that said ser¬ 
vices were a proper lien against assets in the hands 
of the Defendant Thomas W. Miller, Alien Property 
Custodian, belonging to GEBRUDER STOLLWERCK 
AKTIENGESELLSCHAFT, who was an alien enemy 
during the Great War and whose property was held 
by said Defendant Miller for the payment of the just 
debts of said GEBRUDER STOLLWERCK AK¬ 
TIEXGESELLSCHAFT, including that of appel¬ 
lants, for Seven thousand, five hundred Dollars ($7,- 
500) tor the services aforesaid. 

Details as to the services rendered by appellants 
under their employment were attached to and made 
a part of their bill and read as follows: 

‘To Professional Services as counsel extend- 
ing from November 10th, 1914, to October 1st, 
191 1 , in connection with the investigation and 
preparation for trial of the above action, brought 
in the United States District Court for the South¬ 
ern District of New York by Elizabeth A. Cuppy, 
plaintiff, against Gebruder Stollwerck Aktienge- 
sellsehaft, defendant, to recover from said defend¬ 
ant on an alleged annuity contract at the rate of 
$5,000 per year for the term of plaintiff’s life, and 
thereafter at the rate of $2,000 per year during 
the 1 i 1 o of plaintiff’s husband or mother, whoever 
should survive plaintiff, including: Exhaustive 
examination of testimony produced upon, and rec¬ 
ords of previous trials in which said plaintiff had 
been involved with said defendant, and also the 
testimony produced upon, and the record of the 
case of Stollwerck against Stollwerck, said ac¬ 
tions involving issues relating to this action and 



particularly the said prior actions of Cuppy v. 
Stollwerck; examinations of numerous contract*? 
and memoranda entered into from time to time 
relating to the interests of said Cuppy and of 
® ai ~ stollwerck, which contracts and memoranda 
had been modified and amended by letters and 
other agreements; careful examination of volu¬ 
minous correspondence bearing on the issues in¬ 
volved; exhaustive examination of the law relat- 
lng to the many intricate points entering into the 
issues, said examinations of records and of lav.* 
requiring a great many days of time; complete 
preparation for trial; numerous and lengthy con¬ 
sultations with other attorneys interested in the 
issues involved; conferences concerning the posi¬ 
tion of the action upon the court calendar; ex¬ 
tended services in connection with various 'mo¬ 
tions; services in preparation of interrogatories 
to be sent to Mr. Stollwerck in Germany, said in¬ 
terrogatories to be used in the event of its beim r 
impossible to adjourn the trial of said action bv 
reason of the World War;—our fee for all of 
above services, including retainers and necessary 
office disbursements, $7,500.00.” (Record, page 
6 .) 

Upon the above bill, appellants claimed in the Trial 
Court that the value of their services obtained by due 
employment constituted a debt against said GEBRU- 
DER STOLLWERCK AKTIENGESELLSCHAFT 
cognizable in equity, and that the assets held by said 
Defendant Miller were available from which to dis¬ 
charge said debt. 

To the bill of appellants, complainants below, and 
the exhibits thereto, was filed defendants' Motion to 
Dismiss (record, page 7). Said motion was based 


3 


upon two contentions by the defendants below, namely: 

(1) That the claim upon which the plain¬ 
tiffs are endeavoring to recover in this suit does 
not constitute a debt within the purview and 
meaning of the definition of that word as used in 
/ 2 T r ^?‘ n f g T lth [ he Enemy Act as amended; 

• I*} ** le . P Iaintl ffs have not stated facts 

sufficient to entitle them to equitable relief under 

amended/’ 0 * "" Tradin * whh the ^ Act as 

The Court granted the above motion, ordered ap¬ 
pellants bill dismissed, from which order this appeal 
was prayed and taken and the matter is now in this 
Court tor an interpretation of “Trading with the 

Lnemy Act” and especially Section 9 thereof, which 
reads as follows: 


enemv * P \ v not an enem y or ally of 

a. * t0 w honi any debt may be owing* 

1 rom an enemy or ally of enemy, * * * mav 

file with the said Custodian a notice of his claim 
under oath- * * * and/or “• * * ^ 

institute a suit in equity, etc.- 


fn the argument below, the defendants contended 
tor a strict and illiberal construction of the above Act 
and the appellants herein contended for a liberal con¬ 
struction of the Act. Appellees contended that the 
word debt” should have the strict Common Law in¬ 
terpretation, while appellants contended that it should 
have the interpretation given to the word in its ordi¬ 
nary application to the affairs of modern days and as 
liberalized by development of public thought and judi- 
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cial interpretation since the days of the Common Law. 

It is therefore the purpose of this brief to convince 
the Court that the dismissal of appellants' bill should 
be held reversible error; that the term “debt" used in 
Section 9 of the Trading with the Enemy Act should 
not have the technical Common Law construction, but 
that in its ordinary meaning in our times it has a 
much broader and more liberal construction in order 
that it may be what Congress intended it to be—an 
Act for the benefit of American citizens to protect 
their rights in a spirit of fair liberality. Quoting from 
17 th Cyc., 1372, that authority says: 

“In a purely technical sense it is that for which 
an action of debt or indebitatus assumpsit will 
lie." 

The above is the contention of the appellees herein. 

The same authority says (17th Cyc., 1373, 1374 and 
1375): 


“In a larger sense the word means that which 
one person is bound to pay to another or to per¬ 
form for his benefit; the sum of money due from 
one person to another, whether money, goods or 
services; due; all that is due under any form of 
obligation or promise; * * # ; an obligation 

founded on contract, express or implied, for the 
payment of money or other thing of value." 

Such is the meaning given to the word “debt" by a 
great majority of American Courts, as well as many 
later decisions of the English Courts. 

Citations in support of the above bills are so numer- 
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ous that the text of the volume quoted from is respect¬ 
fully referred to. 

I respectfully submit that the citations from other 
authorities, including 13th Cyc., 396, et seq., holds to 
a like effect by the great weight of authority. 

What of interpretations of the Trading with the 
Enemy Act by the Courts ? 

^ In the case of Springer vs. Garvin, Judge Peck, 276 
Fed. Rep., 595, it is strongly persuasive in this case. 
In the Garvin case, the Federal Judge for the South¬ 
ern District of Ohio, page 596, held that the term 
“debt” refers, by the common meaning of the lan¬ 
guage used, to all valid obligations whenever created 
or accrued. This is the reasonable interpretation of 
the word and is in harmony with the progressive de¬ 
velopment of the law in this country and England. 

Judge W estenhaver of the Northern District of 
Ohio, it must be 1 rankly stated, has held a contrary 
view in a decision rendered by him in the case of W. S. 
Taylor Company vs. Miller et al., 276 Fed. 134, but I 
respectfully submit that said decision is contrary to 
the weight of respectable authority in this country; 
that the decision is acutely technical; that it is archaic 
and based upon fallacious and incorrect conclusions 
as to what now' is and has for years been the general 
interpretation given to the word “debt” by the pepole 
and the Courts of the United States. It was upon this 
decision that the defendants below relied for a foun¬ 
dation of their Motion to Dismiss and it was evidently 
upon this decision that the Trial Court relied in favor¬ 
ably acting upon said motion. 

This decision is couched in terms clearly indicating 






that the Judge was over-persuaded by the great num¬ 
ber of ancient, so-called authorities submitted to him 
by the attorneys for the Department of Justice. It 
is well to refer a little more particularly to the age of 
some of these authorities. By reference to the Trial 
Briet of counsel for the defendants, we note some of 
these decisions as follows: 

Duncan v. Lyon (1818), 3 Johns. Ch. 351. 

Howlet v. Strickland (1774), Cowper 56. 

Lindsey v. King (1841), 23 N. C. 401. 

Acts of 1794, Chapter 65 (Mass.). 

Wentworth v. Whittemore et al (1805), 1 Mass. 

471. 

Atlas Bank v. Nahant Bank (1842), 44 Mass. 

581-582. 

English Bankruptcy Statutes (1732). 

Rose v. Hart (1818), 8 Taunton 499. 

A careful reading of the above cases will show the 
Court that they were written when our whole countrv 
was trying to exist, and grow and develop a system 
of jurisprudence under the stress of the high-bound 
technical interpretations of the English Common Law 
Courts, and those cases which attempt to interpret 
the meaning of “debt” either do not apply to the case 
at bar or they are so hoary with age as to have long 
since become obsolete in principle. 

In the case of the American Exchange Bank vs. Gar¬ 
vin, 273 Fed. Rep., 47, the Circuit Court of Appeals 
held that the Alien Property Custodian had the power 
under the Act to sieze all properties of alien enemies, 
including “Choses in Action” and gave to the word 
“debt” a signification as broad as that of “choses in 
action.” 
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The legal definition of “choses in action,” as your 
Honor knows is far broader than the word “debt” as 
used at Common Law. 

Quoting from Cyc., Vol. 32, at page 69: 

‘‘Choses in Action. A chose in action is per¬ 
sonal property. A chose in action has been de¬ 
fined as a right to receive or recover a debt, or 
money, or damages for breach of contract, or for 
a tort connected with contract, but which cannot 
be inforced without action; any right to damages, 
whether arising from the commission of a tort, 
the omission of a duty, or breach of a contract; 
or a right to personal things of which the owner 
has not the possession, but merely a right of 
action for their possession. The last definition 
is substantially that given by Blackstone of prop¬ 
erty in action, which he further says depends en¬ 
tirely upon contracts either express or implied; 

The Circuit Court of Appeals, 2nd Circuit, Ward, 
Hough & Manton, Circuit Judges, in 273 Fed. Rep., 
47, above referred to, by necessary legal inference, 
holds unanimously that the word “debt” as used in 
the Act has as broad signification as the legal expres¬ 
sion “choses in action.” 

Granting the correctness of the above argument, 
then certainly the restrictive and limited meaning of 
the word “debt” is not the proper meaning to give the 
term in contemplation of Congress. 

Also in Robertson vs. Garvin, 270 Fed. Rep., 643, 
the following statement of facts is pertinent: 

“Robertson, as assignee of Mammoth Copper 




Co. sued the Alien Property Custodian, as custo¬ 
dian of funds of Beer Sandheimer & Company, 
Germans. 

The money due was for damages for breach of 
contract for shipping ore and the Court held that 
bection 9 warranted the proceeding and gave 
complainant a decree. * 

• The Court said: ‘On the whole case, I find that 
Beer Sandheimer & Co. broke the contract, and 
that the complainant must prevail. 

“An interlocutory decree is granted in favor of 
the complainant, with a reference to report as to 
complainant’s damages.’’ 

Judge Augustus N. Hand. 

It will be seen from this that suits for damages are 
included among the “debts” contemplated by the Act. 

Since the decision of Judge Westenhaver, which was 
approved by Justice Hoehling in the case at bar, we 
have had some thoroughly well considered decisions 
upon Section 9 of the Trading with the Enemy Act as 
to the intent of Congress in its use. This is especially 
true of the case of Spencer vs. Garvin, 276 Fed. 596, 
Peck, Judge. 

After analyzing the question involved, the Court in 
this case said: 

“The debt which any persons not an enemy or 
ally of an enemy may collect as against the as¬ 
sets of his alien enemy debtor, under amended 
section aforesaid, need not have existed at the 
time of the enactment thereof. The term refers 
by the common meaning of the language used to 
all valid obligations whenever created or accrued; 
otherwise indebtedness created by license of the 
President (Section 5a) subsequent to the enact¬ 
ment might be without means of enforcement.” 




















Another striking decision exactly parallel to the case 
at bar has just been handed down by Judge Dickinson 
in the Eastern District of Pennsylvania, at the De¬ 
cember Session of said Court in the case of Norris et 
als \s. Miller et als, Equity 2439, troin which opinion 
we quote at length: 

“The question raised arises out of the follow- 
.ng situation. The plaintiff’s decedent is averred 
to have a just claim against Grover C. Bergdoll 
whose property has been taken over by the Alien 
Property Custodian. The claim is for the value 
ot legal services rendered to Bergdoll. The Act 
of Congress gives a remedy to creditors only when 
their claim is ot the character described in the 
Act as a debt. ’ It is different to even formulate 

i i . i ,. i*ec tl\ presents the point on 

which the dispute turns without the use of words 
which would provoke further verbal disputes. 
Broadly the question is whether a claim of the 
character set iorth is included in the class of 
claims defined by the Act of Congress. * # * 

“In construing any legislative enactment the 
search for the meaning of the law is sometimes 
phrased in the query ‘what did the draughtsman 
of the Act intend?’ This is one way of express¬ 
ing the thought but after all laws are made to be 
obeyed, and they cannot be obeyed without being 
interpreted into acts, and the real quest is to know 
what the law, as it has been framed, enjoins or 
what it forbids. Intent in no real sense, other 
than as indicating the meaning of the hrw, has 
anything to do with the construing of it, or if it 
has, it is the intent of the Congress or other legis¬ 
lative body which enacted the law, not of the indi¬ 
vidual who wrote out the draft of the Bill, which 
by such enactment became a law. * * * There 


! 


is a distinction common to the lawyer and the lay 
mind and recognized in the common speech of 
the people between claims which arise out of the 
contractual relations between persons and those 
which may otherwise arise. We have also the well 
known relation of debtor and creditor. When- 
ever, this exists there is always (because there is 
implied) the existence of a debt. There is no dif¬ 
ference in the concept of this between lawyers and 
other people. * * * This desire for detailed 

information is characteristic also of lawyers, and 
when debits are spoken of he wants to know 
which of the many kinds of debts into which he 
has subdivided contractual obligations is meant. 
He must have a name for each class, and such is 
the poverty of language that he has applied to 
one class the generic name which in common 
speech applies to all indifferently. He, it is true, 
calls a special kind of debt a “debt.” When, 
however, he speaks not as a lawyer but as a legis¬ 
lator, he knows the meaning which in common 
speech the word has, and as he is telling the 
common people what they may do or shall not do, 
he uses the word in the sense in which he knows 
they will understand it, or he is laying a trap for 
the unwary. There is every reason to give to 
legal enactments the meaning which the common 
well informed mind will get out of them. 

4 ‘ The claim in this case is for services rendered. 
If Bergdoll owed the Plaintiffs decedent for such 
services, he was indebted to him, and as the in¬ 
debtedness is a money indebtedness, it is a debt in 
every sense, except the technical, and even with 
them, secondary sense in which lawyers use the 
term ‘debt.’ Counsel for the Alien Property Cus¬ 
todian have submitted in an elaborate brief not 
merely the argument above outlined, which we 
have not found to be convincing, but also citations 
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oi several decided cases which they present, as to 
upholding the view they have advanced. If the 
construction counsel gives to the Act of Congress 
has been given to it authoritatively, we must ac¬ 
cept the rulings thus made because the Act should 
have the same construction throughout the United 
States. 

“The reported cases to which we have been re¬ 
ferred are (among others) 

“Tyler vs. The Custodian, 276 Fed. Rep. 134. 

Little vs. Dyer, 138 Ill. 272. 

Wentworth vs. Whittemore, 1 Mass., 471. 

Atlas Bank vs. Nahant Bank, 44 Mass., 481. 

Clinton vs. Beacom, 266 Fed. Rep. 621. 

“Me cannot see that any of these cases support 
the position here taken. The Tyler case was 
ruled upon the distinction between a debt and a 
money liability for a tort. The Little case was 
the question of the authority of the Clerk of a 
Court to enter a judgment. Of the remaining 
cases we have had access to the report only of the 
case of Clinton vs. Beacom. The distinction be¬ 
tween that case and the one before us is clear, 
and all the cited cases emphasize the grounds of 
the distinctions made. 

“It is easy to understand why Congress was 
moved not to include innocent creditors in the 
pains and penalties imposed by this Act. It is 
impossible to understand why Congress should 
make a difference between the two classes of cred¬ 
itors we have indicated in the suppositious 
cases presented. It is clear Congress "was not 
moved, and we can understand why it was not 
moved to show a little indulgence to those having 
claims for damages arising out of torts. 

“The doctrine of the Little case is one of gen- 
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Counsel cannot do better than adopt the argument 
of Judge Dickinson above and with such argument to 
conclude this brief. Said argument cannot be an¬ 
swered in reason or by applicable authority. It shows 
beyond any question that error was committed by the 
Justice who tried the instant case and that his dis¬ 
missal of complainant’s bill should be over-ruled and 
a trial of the cause had on its merits. 

Robert H. McNeill, 
Attorney for Appellant. 
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